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MEMO TO  ALL STATE AGENCI ES AND EMPLOYEE ORGANI ZATI ONS

SUBJECT: Pre-Enpl oynent Medi cal Eval uation Subject to Proper
Pl acenment

The purpose of this nenorandumis to clarify and redefine the
responsibilities of the State Personnel Board (SPB) and that of
departnments in regard to the nedi cal evaluation of applicants for
enpl oynent .

The Americans with Disabilities Act (ADA), Section 504 of the
Rehabilitation Act of 1973, and California statutes nmandate that
qualified people with disabilities will not be discrimnated
agai nst on the basis of disability.

G C. Section 18931 authorizes the State Personnel Board to
eval uate the fitness of applicants. G C. Section 19230(c)
requi res departnents to nmake reasonabl e accommbdation to the
known physical or nental limtations of an otherw se qualified
di sabl ed applicant.

In those cases where a departnent enpl oys nedical staff, the
fitness evaluation of applicants may be del egated, subject to
oversight by the State Medical Oficer. The fitness eval uation
is perfornmed by the State Medical O ficer on behal f of
departnents to which authority has not been del egat ed.

The ADA

The ADA provides that if a job offer is wthdraw because of a
medi cal condition, the enployer nust show that:

the reasons for the exclusion are job-related and
consi stent with business necessity, or the person is being
excluded to avoid a "direct threat' to health or safety; and
that ... no reasonabl e accommobdati on was avail abl e t hat
woul d enable this person to performthe essential job
functions without a significant risk to health or safety, or
that such accommodati on woul d cause undue hardship." A
Techni cal Assi stance Manual on the Enpl oynent Provisions
(Title 1) of the Anericans with Disabilities Act, pp. VI-6,
VI-7.

Di rect Threat

Wth regard to "direct threat", the ADA requires enployers to
make an individual determ nation that such a threat exists:

... any determnation of a direct threat to health or
safety nmust be based on an individualized assessnent of




obj ective and specific evidence about a particul ar
individual's present ability to performessential job
functions ..." A Technical Assistance Manual on the
Enpl oyment Provisions (Title 1) of the Anericans wth
Disabilities Act, p. IV-7.

Physician's Role

Where authority has not been del egated, the State Medical Oficer
reviews Health Questionnaires, Physical Exam nation reports, and
other information to evaluate fitness. Wen no nedi cal
[imtations on the performance of job duties are identified,
applicants are approved for hire.

Heretofore, the State Medical Oficer has disqualified applicants
whose nedi cal condition, in his professional nedical judgenent,
woul d represent either: (1) an immnent and substantial risk to
their owm health or safety, or (2) a significantly greater risk
to the health or safety of others than would be the case if a
person without the disability were to performthe job.

However, the ADA limts the doctor's role "... to advising the
enpl oyer about an individual's functional abilities and
l[imtations in relation to job functions, and about whether the

i ndi vi dual neets the enployer's health and safety requirenments."”
A Techni cal Assistance Manual on the Enpl oynment Provisions (Title
) of the Anericans with Disabilities Act, p. VI-9.

G ven the provisions of the ADA, the fact that departnents are
t he actual enployers and the tendency of courts to give great
wei ght to the opinions of treating and exam ni ng physici ans, we
believe we nust redefine the State Medical Oficer's role.
Applicants with nmedical limtations wll no | onger be
disqualified, but will be cleared for enploynent, subject to
proper placenent:

Ef fective August 15, 1993, when physical or nental
limtations are identified by the State Medical Oficer,
applicants will he nedically approved subject to proper

pl acenent (STPP). The STPP designation requires departnments
to consider an applicant's individual |limtations and to
provi de reasonabl e accommobdat i on.

When a departnent, after considering the [imtations of the
i ndi vi dual applicant and the duties of the position,

determ nes that no reasonabl e acconmodation is possible, the
departnment wll be responsible for disqualifying the
appl i cant.

Enpl oyer's Responsibility for Defense

Decisions to disqualify may result in the departnent defending
the decision in an admnistrative appeal, and/or in a court of
| aw where an appellant all eges that the decision violated State



and/ or Federal laws pertaining to discrimnation against, and
reasonabl e accommodation of, individuals with disabilities.
Therefore, decisions to disqualify may result in liability to the
departnent if defense of the decision is unsuccessful.
Consequently, it would be advisable for departnents to seek

advi ce of counsel on how best to present the departnent's

def ense.

In order to defend the disqualification of an individual for
medi cal reasons, it is necessary for the departnent to ensure
that the hearing record establishes:

1. the essential functions of the job, and

2. why this particular individual with the nedical
condition peculiar to hinmfher either: (a) cannot
performessential job functions, with or wthout
reasonabl e accommodation, or (b) cannot do so without a
"direct threat" to health or safety.

Essenti al Job Functi ons

In order to support the contention that a job function is
essential, the departnent nust denonstrate that: (1) enpl oyees
in the position actually are required to performthe function,
and (2) renoving the function would fundanental |y change the job.

Docunent ati on that m ght help establish that a job function is
essential could include an exam nation bulletin, class
specification, job analysis or validation study, or nanagenent
information reports that establish the frequency with which an
activity such as making arrests or subduing suspects or inmates
occurs. Oher docunentation may al so be avail able to suppl enent
oral testinony as to what job functions are essential.

EEQCC regul ations inplenenting the ADA provi de gui dance on
identifying the essential functions of a job and |ist several
types of evidence to be considered in determ ning whether a
function is essential. See pp.11-13 through 11-18 of A Techni cal
Assi stance Manual on the Enpl oynent Provisions (Title 1) of the
Anericans wth Disabilities Act.

| ndi vi dual i zed Assessnent

The hearing record al so needs to establish clearly the facts and
pr of essi onal medi cal opinions regarding that individual's nedical
condition. Equally inportant is establishing a "bridge"” between
the person's nedical condition, ability to perform essenti al

functions and any attendant "direct threat" to health or safety.

The ADA requires an enployer to neet very specific and stringent
requi renents to establish that a "direct threat" exists. For
gui dance, see pp. |1V-9 through I'V-15 of A technical Assistance
Manual on the Enpl oynent Provisions (Title I) of the Americans




with Disabilities Act.

Docunment ation such as "incident" reports, data on work-rel ated
injuries, etc., may help establish the existence of a "direct
threat". In addition, the State Medical O ficer will continue to
be avail abl e, upon request, to offer his professional nedical

opi nion in appeal hearings regarding health and safety risks.
Typically, his opinion is based upon and supported by nedi cal
records obtained fromexam ning or treating physicians regarding
an individual's nedical condition. Nevertheless, departnents

al so should give strong consideration to obtaining witten
testimony froma physician who actually has exam ned the
appel | ant, because courts tend to give significant weight to
medi cal opinions fromexam ning and treating physicians. Wen
obtai ning such an opinion, it is inportant that the doctor is
provided with a |ist of essential job tasks and/or environnental
factors critical to the assessnent of risk.

Reasonabl e Accommbdati on

Finally, the hearing record needs to show what accommodati ons
were requested by the applicant, any alternative accommbdati ons
that were considered by the departnent and why they were
rejected. An enployer is not required to nake a reasonabl e
accommodation if it would constitute an "undue hardship":

"The concept of undue hardship includes any action that is
unduly costly, extensive, substantial, disruptive, or that
woul d fundanentally alter the nature or operation of the

busi ness."” A Techni cal Assistance Manual on the Enpl oynent
Provisions (Title I) of the Anericans with D sabilities Act,
p. 111-12.

The departnent needs to denonstrate on the hearing record how t he
reasonabl e accommodati ons considered were judged to neet this
standard. See pp. 111-1 through 111-37 of the EEOC Techni cal
Assi st ance Manual for guidance on the reasonabl e accomvbdati on
obl i gation of enpl oyers.

Oten, the State Medical Oficer can assist in the reasonable
accommodati on process not only by identifying limtations on an
individual's ability to performthe essential job functions, but
al so by suggesting ways in which the restrictions mght be
accommuodat ed.

VWhere to Obtai n Assi stance

The State Personnel Board provides training classes on reasonabl e
accommodation and on the Anericans with Disabilities Act.

I nformation al so can be obtained fromthe State of California

Gui de for inplenenting Reasonabl e Accombdati on and t he Equal

Enmpl oynent Opportunity Comm ssion publication, A Techni cal

Assi stance Manual on the Enpl oynent Provisions (Title 1) of the
Anmericans with Disabilities Act.




Questions regarding the nedi cal eval uation process shoul d be

di scussed with the State Medical Oficer, Dr. Stephen G
Weyers, at (916) 653-0790. (CALNET 453-0790) or TDD (916) 653-
1498.

Questions about State Personnel Board training courses should be
directed to Arnelle Thonpson at (916) 653-1050 ( CALNET 453-1050)
or TDD (916) 653-1498. For information about scheduling or
enrollment, call Dema Pedretti at (916) 653-2085 (CALNET
453-2085) or TDD (916) 653-1498.

The Guide for inplenenting Reasonabl e Accombdati on may he
obtained fromthe Affirmative Action ProgramUnit of the State
Personnel Board, M5 38, (916)653-1579 (CALNET 453-1579) or TDD
(916) 653-1498.

A free copy of the EEOCC s Techni cal Assistance Manual may be
obt ai ned by calling 1-800-669- EECC.

Wiile to date the services of the State Medical Oficer have been
avai l abl e at no charge to departnents, anticipated reductions in

the State Personnel Board's budget are likely to require that we

ask departnents to reinburse us for sone of those services in the
future. W will comunicate with departnents as soon as we know
the extent to which this nmay be necessary.

/s/
GLORI A HARMON
Executive O ficer



